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Purpose

This paper informs Members of Hong Kong's competition
policy - the objective, approach and implementation todate.

Objective

2. The objective of the Government’s competition policy is to
enhance economic efficiency and free trade, thereby aso benefiting
consumers. Competition is a means to achieving the said objective, and not
anendinitself.

3. The Government considers that competition is best nurtured and
sustained by allowing the free play of market forces and keeping intervention
to the minimum. It will not interfere with market forces smply on the basis
of the number of operators, scale of operations, or norma commercial
constraints faced by new entrants. The Government will take action only
when market imperfections or distortions limit market accessibility or market
contestability, and impair economic efficiency or free trade, to the detriment
of the overal interest of Hong Kong. It will strike a balance between
competition policy considerations on the one hand, and other policy
considerations such as prudential supervision, service reliability, social
service commitments, safety, etc., on the other.

Comprehensive competition legislation

4. In formulating Hong Kong's policy on competition and
implementation approach, the Government had -

(@) carefully considered the pros and cons of comprehensive
competition legislation;

(b) made reference to the experience of other countries in their
competition policies or laws; and



(c) conducted a consultation exercise involving over 110
organizations, including chambers of commerce, trade and
professional associations, key players in various business sectors,
and tertiary institutions between December 1996 and March
1997. The consultation listisat Annex |.

Community reservations on competition law

5. At the time of the consultation, a clear majority of respondents
expressed reservations on a general competition law. Many respondents did
not believe the extent of unfair trade practices in Hong Kong warranted
legidative regulation. Some acknowledged that even if there were
competition-related problems, it was debatable whether legislating was the
right solution. Others were concerned that an all embracing competition
law would be controversial and generate uncertainty as to whether a practice
was prohibited under such laws. There were some who favoured a
competition law, with reservation on the substance.

6. The concerns about controversy and uncertainty are
understandable -

(@ while the competition laws in many economies prohibit
agreements which have the purpose or effect of substantially
lessening competition, there is no objective criteria in defining
“the relevant market” and “substantially” etc.; and

(b) in many economies, exemptions to competition laws may be
granted on ground of public interest or other public policy
consideration. However, there is no objective criteria in
defining “public interest” and the conditions under which such
public interest outweighs competition consideration.  For
example —

(i) in the United States, the federal government and its
agencies are immune from suit under the anti-trust laws.
Certain activities of agricultural cooperatives, insurance
business, air carriers and shipping companies are aso
exempted; and

(i1) inthe latest draft of the Competition Bill released for public
consultation by the Singapore Government, almost all
public utility services and “strategic sectors’ as defined by



the Singapore Government, i.e. electricity and gas, public
transportation, telecommunications, postal services, media,
cargo terminal operations, armed security services, potable
water supply, waste water management services and
activities of clearing houses are excluded from the draft
Bill.

Experience of other economies

7. In the meantime, studies by the Government revealed that many
economies, e.g. Korea and New Zealand which had enacted a competition
law, had done so when their economies were about to be transformed from a
highly-regulated mode to a more liberalized one. The situation in Hong
Kong is entirely different: the Hong Kong economy has always been free and
open.

8. After careful consideration of the views expressed during the
consultation period, the experience of other economies, and having regard to
Hong Kong's situation as a small, open and externally-oriented economy, the
Government decided to -

(@) adopt acomprehensive competition policy for Hong Kong; and

(b) establish a high-level Competition Policy Advisory Group
(COMPAG), chaired by the Financial Secretary with non-official
participation. COMPAG is charged with the responsibility to
examine, review and advise on competition issues that have
policy or systemic implications. The terms of reference and
membership of COMPAG areat Annex I1.

In May 1998, COMPAG issued a Satement on Competition
Policy (the Statement) (Annex I1l1) which provides a
comprehensive, transparent and over-arching competition policy
framework, setting out the Government’s policy objective and
offering specific pointers to facilitate compliance with the

policy.
Sector-specific approach
0. Pursuant to this objective, we adopt a sector-specific approach

which takes into account the needs and actual circumstances of different
sectors, and adopts legislative or administrative measures, as appropriate, to



preserve a competitive business environment in individual sectors. Thus, in
the light of the special circumstances in the telecommunications and
broadcasting sectors, provisions against anti-competitive practices are
included in the legidlation that set out the overall regulatory framework for
these sectors. To promote competition, enhance efficiency and increase
opportunities for market access, a code of practice is being developed for the
retail payment systems (including the Easy Pay System) sector.

I mplementation
Phase | . government and public organisations

10. As a start, competition policy is promoted and implemented
within the government and amongst the public organisations. Under the
direction of COMPAG, bureaux/departments and public organisations are
required to review al existing policies/measures to ensure consistency with
and develop new initiatives to give effect to competition principles.
COMPAG, through its Secretariat, tenders advice on and keeps track of
investigations and follow-up actions on cases of complaints of
anti-competitive practices. In addition, COMPAG initiates reviews of cases
with systemic implications that may not have aroused public concern.
Annex IV are some examples of activities in these areas.

Phase|l: involving the private sector and
nurturing a pro-competition culture

11. We are aware that promoting and ensuring fair competition is
not just a government matter. The community, in particular the business
sector, also has an important role to play. To this end, we have since 2003,
adopted a two-pronged approach in seeking to involve the businesses and the
community at large in the second phase in the implementation of the
competition policy.

A. Guidelines to maintain a competitive environment and define and tackle
anti-competitive practices

12. For the purpose of promoting competition among private
enterprises, COMPAG consulted 30 chambers of commerce and trade and
industry organizations, and with their assistance, formulated a set of
Guidelines to maintain a competitive environment and define and tackle
anti-competitive practices (the Guidelines). These Guidelines (Annex V)
were promulgated in September 2003 and provide pointers with objective



benchmarks and principles to assess Hong Kong's overal competitive
environment, define and tackle anti-competitive practices, and ensure
consistent application of competition policy across sectors. Also included
in the Guidelines are a three-step broad economic test to determine whether
the Government should take action against a conduct, the mechanism for
Initiating action against anti-competitive practices, and appeal procedures
against government decisions.

13. The Guidelines draw attention to and arouse awareness of the
Government’s pro-competition policy. The Guidelines are not mandatory
provisions but encourage self-regulation.

14. The business sector is generally supportive of the Guidelines -

(@) Local associations. the Hong Kong Retail Management
Association, for instance, has developed a code of conduct to
encourage self-regulation against anti-competitive practices and
promote competition in the supermarket sector in the first
instance. The Hong Kong General Chamber of Commerce has
set up an Expert Group on Competition under the auspices of the
Hong Kong Codlition of Service Industries to review
competition policy; while

(b) Associations of overseas businesses in Hong Kong: the American
Chamber of Commerce, the Australian Chamber of Commerce
and the Singapore Chamber of Commerce, for example, have
undertaken to promote the Guidelines to their members through
newsl etters, publications or other means.

B. Nurturing a pro-competition culture

15. To nurture a pro-competition culture in the community,
COMPAG reckons that work should begin with the students and youth. To
this end, we have launched a publicity programme to raise awareness and
promote competition concepts in schools and among the youth -

(@ Aninteractive game for senior primary (Primary 4 to Primary 6)
and junior secondary (Form 1 to Form 3) school students was
launched with the Hong Kong Education City
(www.hkedcity.net) in June 2004 to introduce competition
concepts by means of a game; and



(b) In collaboration with the Education and Manpower Bureau,
competition concepts will be integrated into the Integrated
Humanities curriculum of senior secondary school in 2004-05.

Feedback from the I nter national Community

16. COMPAG regularly monitors and reviews Hong Kong's
competition policy having regard to developments both locally and overseas.
We are aware that some members of the international community may not
fully appreciate the rationale of our approach to competition and will
continue to take every opportunity to enhance the international community’s
understanding. The general feedback is positive.

Freest economy in theworld

17. Hong Kong has been ranked as the freest economy in the world
by the Heritage Foundation in the US for the 10" year since 1994; and by
Canada's Fraser Institute in conjunction with the Cato Institute in the US
since 2001. This is testimony to the effectiveness of the Government’s
competition policy.

World Trade Organization (WTO) Trade Policy Review (TPR)

18. During the WTO's 2002 TPR on Hong Kong, the WTO
Secretariat questioned the “effectiveness’ of the sector-specific approach to
competition in its 2002 TPR Report and opined that the absence of a
comprehensive policy to address anti-competitive practices and the
entrenchment of a few dominant conglomerates in the domestic market could
constitute an obstacle to greater competition from domestic and foreign firms,
especially in the provision of services, thereby possibly discouraging foreign
direct investment.

19. In response to these questions, the Government elaborated on
Hong Kong's competition policy at the TPR meeting in Geneva in December
2002. WTO members noted in their statement after the review that Hong
Kong has a very competitive market, that Hong Kong's competition policy is
“atext book case of the market economy at work”, and that an all embracing
competition law might not be required in certain circumstances. An
International Monetary Fund paper referred to by the WTO Secretariat in its
2002 TPR Report on Hong Kong also concluded that HKC is “neither
significantly more nor significantly less competitive than the average OECD
countries’, all of which have enacted competition law.



Asia Pacific Economic Cooperation (APEC)

20. Under the APEC peer review mechanism, an APEC Review
Team consisting of a Moderator and a Discussant and assisted by an Expert,
who provided analytical and technical support, conducted a field study in
Hong Kong for the purpose Hong Kong, China (HKC)'s Individual Action
Plan (IAP) in 2003-04.

21. Some APEC Members had raised questions in the questionnaire
for the Peer Review on HKC's sector-specific approach to competition. The
Expert conducted a field visit to Hong Kong. He was given a detalled
account of Hong Kong's sector-specific approach to competition and the
work done by COMPAG. Presenting his Study Report at the Peer Review
Session held in Phuket, Thailand on 21 August 2003, the Expert expressed
his support for HKC's sector-specific approach and set out in detail the
rationale behind HKC’'s competition policy. He agreed that this approach
was effective and had much merit, given the increasing divergence between
sectors, their structures and their needs, in the modern economy. He also
drew attention to competition policy guidelines which were subsequently
promulgated by COMPAG in September 2003.

Conclusion

22. Taking into account Hong Kong's open economy, the
competitive business environment, and recent developments at the
multilateral  forum, COMPAG opines that the Government's
non-interventionist policy and its proactive approach in promoting
competition supported by sector-specific measures as necessary, suit the
needs of Hong Kong. COMPAG will continue to monitor developments to
ensure that Hong Kong's competition policy continue to serve Hong Kong's
interests.

Competition Policy Advisory Group Secretariat
September 2004
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Trade and Industry Bodies

General
(all 10 responded)

Trade Advisory Board

Hong Kong Retail Management Association

Federation of Hong Kong Industries

Hong Kong Productivity Council

Hong Kong Trade Development Council

Hong Kong Association of Freight Forwarding Agents Limited
Small and Medium Enterprises Committee

Hong Kong Committee for Pacific Economic Cooperation
Textile Advisory Board

Rice Advisory Committee

Financial Services

(all 6 responded)

The Hong Kong Association of Banks
Hong Kong Monetary Authority
Securities and Futures Commission
The Stock Exchange of Hong Kong
Hong Kong Futures Exchange Limited

The Hong Kong Association of Restricted Licence Banks & Deposit-.

taking Companies

Gas and Power Supply
(6 of 7 responded, as highlighted in italics)

China Light & Power Company, Limited

The Hong Kong and China Gas Company Limited
The Hongkong Electric Company Limited '
Caltex Oil Hong Kong Limited

Esso Hong Kong Limited

Mobil Oil Hong Kong Limited

Shell Hong Kong Limited

Shipping
(All 6 responded)

Modern Terminals Limited

Sea-Land Orient Terminals Limited
COSCO-HIT Terminals (Hong Kong) Limited
Hongkong International Terminals Limited
The Hong Kong Shippers’ Council

Hong Kong Liner Shipping Association
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(6)

(7)

Telecommunications

(all 6 responded)

Office of the Telecommunications Authority

Hong Kong Telecommunications Limited

Hutchison Telecommunications (Hong Kong) Limited
New T&T Hong Kong Limited

New World Telephone

Hong Kong Telecom Association

Broadcasting
(all 9 responded)

Broadcasting Authority

Television and Entertainment Licensing Authority

Radio Television Hong Kong

Asia Television Limited

Satellite Television Asian Region Limited

Television Broadcasts Limited

Wharf Communications Investments Limited

Metro Broadcast Corporation Limited

Hong Kong Commercial Broadcasting Company, Limited

Residential Property Market
(9 of 13 responded, as highlighted in italics)

Land Development Corporation

Hong Kong Housing Society

Hong Kong Housing Authority

Land and Building Advisory Committee

Long Term Housing Strategy Review Steering Group
Hong Kong Association of Property Management Company
Chartered Institute of Housing Hong Kong Branch
Chartered Institute of Building

Hong Kong Real Estate Agencies Association

The Real Estate Developers Association of Hong Kong
Property Agencies Association Limited

Hong Kong Institute of Real Estate Administration
Society of Hong Kong Real Estate Agents
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